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A practical guide to points arising from the point of view of Irish law where an agreement based 
on the LMA Intercreditor Agreement for Leveraged Acquisition Finance is being prepared and 
one or more of the borrowers is a company incorporated in Ireland or the governing law of the 
agreement is to be Irish law or there is otherwise an Irish element to the transaction.

Scope of this practice note
This practice note is a practical guide to points which 
arise from the point of view of Irish law where an 
agreement based on the LMA Intercreditor Agreement 
for Leveraged Acquisition Finance Transactions (Senior/
Mezzanine) is being prepared and:

• one or more of the borrowers is a company 
incorporated in Ireland; or

• the governing law of the agreement is to be Irish 
law; or

• there is another Irish element to the transaction

In these circumstances it considers

• the form of LMA intercreditor template to be used 
(eg RFR vs LIBOR template);

• the principal provisions which need to be amended 
when utilising the LMA form of agreement for the 
best protection of the senior lender;

• any provisions of the agreement which would not be 
enforceable;

• the remedies available in Ireland for breach of an 
undertaking in an agreement in the form of the LMA 
agreement (amended as suggested); and

• whether an Irish company can validly accede to an 
agreement in the form of the LMA agreement.

This note should not be taken to be exhaustive.

RFR vs LIBOR Template
The form of template used will depend on the currencies 
being made available pursuant to the underlying facility 
agreement. In an Irish transaction where euro is the sole 
currency, we would suggest that the easier approach 
would be to begin with the LIBOR facility agreement 
and LIBOR intercreditor agreement and amend these 
documents for use with EURIBOR. Clearly, where 

sterling / US dollar etc are being made available, the 
RFR templates must be used.

Amendments to the LMA 
Intercreditor Agreement
The LMA Intercreditor Agreement for Leveraged 
Acquisition Finance Transactions (the “LMA Intercreditor 
Agreement”) is suitable for use in transactions when the 
governing law is changed to Irish law or one or more of 
the parties is incorporated under Irish law. While the LMA 
Intercreditor Agreement does not in itself require material 
amendment under Irish law to ensure the best protection 
for the senior lender, the above-referenced scenarios 
would necessitate certain Irish-law-specific amendments 
to be made.

(a) Parties (Clause 1.1)
In Ireland we see a variety of limited liability companies, 
special purpose vehicles, regulated and other corporate 
entities entering into the LMA Intercreditor Agreement. 
The constitutional documents of such entities should be 
checked at the outset in order to confirm their corporate 
capacity to enter into the transactions contemplated by 
the LMA Intercreditor Agreement. Certain other minor 
amendments may be required to the LMA Intercreditor 
Agreement to accommodate the respective legal status 
of the parties thereto, such as, for example, recognising 
the requirement for segregation of assets and recourse 
to same in the case of an alternative investment fund.

(b) Definitions (Clause 1.1)
Certain definitions would need to be amended to take 
account of Irish law. By way of example, where a debtor 
is incorporated in Ireland, the definitions of Enforcement 
Action, Hardening Period and Insolvency Event should 
all include reference to Irish-specific analogous 
insolvency procedures (e.g. examinership).
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(c) Construction (Clause 1.2)
Where a debtor is incorporated in Ireland, the 
construction of “enforcing” should include reference 
to the appointment of a receiver or an examiner to 
accommodate Irish-law enforcement procedures.

(d) Third party rights (Clause 1.3)
There is no equivalent legislation in Ireland to the 
Contracts (Rights of Third Parties) Act 1999 and therefore 
this clause can be deleted in its entirety where the LMA 
Intercreditor Agreement is governed by Irish law.

(e) Enforcement of Transaction Security 
(Clause 12)
In Ireland, enforcement of the transaction security 
will usually occur through the appointment of a 
receiver or receiver/manager in accordance with the 
underlying transaction security documents. The office 
of administrator is not provided for under Irish law and 
therefore, where referable to an Irish debtor, clause 12.3 
should be amended accordingly.

(f) Fair value (Clause 14.4)
This clause should be considered in the context of Irish 
enforcement procedures where referable to an Irish 
debtor.

(g) Parallel debt (Clause 21.2)
Irish law recognises the concept of a trust. Accordingly, 
the holding of security on trust by a security trustee is 
permitted under Irish law. A parallel debt structure is 
therefore not required. Save where necessary by reason 
of the jurisdiction of another creditor, this concept can 
be removed.

(h) Trustee Acts (Clauses 21.26 and 21.27)
Where governed by Irish law, clauses 21.26 and 21.27 
should be considered in the context of the Trustee Acts 
1893-1989.

(i) Bail-In (Clause 29)
The requirement for the inclusion of Bail-In provisions 
needs to be considered on a transaction by transaction 
basis and the LMA Recommended Form of Bail-In 
Clause and Users Guide provides guidance on the use 
of such provisions. Where the intercreditor agreement 
is governed by Irish law, the Article 55 BRRD provisions 
will not be required. However, in drafting an Irish law 
intercreditor agreement, consideration should be 
given to whether Bail-In provisions need to be included 
to cater for the UK’s introduction of a contractual 
recognition of the bail-in requirement for UK financial 

institutions. This also applies to documents governed 
by the law of any EEA member state (including Ireland) 
entered into or materially amended after the end of 
the Brexit transition period. The LMA has published 
recommended language to cover this scenario also.

(j) Governing Law and Enforcement 
(Clauses 30 and 31)
The Governing Law and Enforcement provisions would 
need to be amended to refer to the laws and the courts 
of Ireland where the LMA Intercreditor Agreement is 
governed by Irish law or subject to the jurisdiction of 
the Irish courts. In this regard, the correct reference is to 
“Ireland” rather than the “Republic of Ireland”.

Enforcement Considerations
We do not believe there are any provisions of the LMA 
Intercreditor Agreement which would not be enforceable 
in Ireland. This is because the key legal mechanisms 
that the LMA Intercreditor Agreement relies on are 
recognised under Irish law.

(a) Pari Passu
Irish law recognises the ability of creditors to regulate 
the priorities of their respective debts contractually 
without undermining any established principle that all 
unsecured debt ranks pari passu.

(b) Ranking of Security
The ability of secured creditors to rank security, 
notwithstanding the date of creation or registration of 
the security, is also permitted under Irish law.

Choice of English law in 
proceedings before the Irish courts
In any proceedings commenced before the Irish courts 
for the enforcement of the LMA Intercreditor Agreement 
governed by English law, a choice of English law as 
the governing law of that agreement would generally 
be upheld by the Irish courts unless it was considered 
contrary to public policy, illegal or made in bad faith. In 
any such proceedings, the applicant or plaintiff would 
seek English-law remedies before the courts of Ireland, 
by reference to expert evidence as to the English-law 
issues presented to the Court.

Enforcement of English court order 
in Ireland
Brexit has complicated the recognition and enforcement 
of judgments of the English courts in EU member states. 
The LMA Intercreditor Agreement contains an exclusive 
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jurisdiction clause designating the courts of England to 
hear any dispute. This is important when considering the 
issue of enforcement of judgments following Brexit.

In the case of proceedings commenced before 31 
December 2020 (the end of the transition period), 
judgments of the courts of England and Wales will 
continue to be enforceable in EU Member States, and 
vice versa, under the Brussels Regime and Lugano 
Convention.

Where proceedings are commenced after that date and 
an exclusive jurisdiction clause has been entered into 
after the expiry of the transition period, the recognition 
of an English order will be relatively straightforward in 
the Irish courts under the 2005 Hague Convention.

Where an ‘asymmetric jurisdiction clause’, i.e. one 
which requires one party to an agreement to commence 
proceedings in the courts of a particular jurisdiction but 
allows the other party greater flexibility to commence 
proceedings in any court with jurisdiction, has been 
entered into, this may not be considered to amount to an 
exclusive jurisdiction clause for the purposes of Hague.

Where proceedings commence after the end of the 
transition period but the exclusive jurisdiction clause 
has been entered into before the end of the transition 
period, the position is not straightforward. In those 
circumstances, the parties will need to consider whether 
the Hague Convention applies. Where the Hague 
Convention does not apply, recognition and enforcement 
of an English court order will be dependent on Irish 
domestic law, which provides that recognition and 
enforcement of a foreign judgment is discretionary and 
only possible where the judgment is final, conclusive 
and involves a fixed monetary amount. The judgment 
is likely to be enforceable in the Irish courts but the 
applicable procedures will be more time-consuming and 
costly than under the existing conventions.

Acceding to the Intercreditor 
Agreement
An entity incorporated in Ireland could accede to (and 
become bound by) the LMA Intercreditor Agreement. 
Where the intercreditor agreement (whether based 
on the LMA Intercreditor Agreement or otherwise) 
is governed by Irish law, the governing law of the 
accession deed should also be amended to Irish law.

Remedies available

(a) Damages
If loss has been suffered as a result of the breach of 
undertaking, then an action for breach of contract may 
be commenced in the Irish courts to recover damages 
to compensate for that loss. The aim of the claim for 
damages will be to put the claimant in the position it 
would have been in had the contract or undertaking 
been properly performed. The plaintiff will have a duty 
to mitigate, or not to aggravate, its loss.

(b) Injunctive Relief
In certain circumstances it may be appropriate to seek 
injunctive relief. An injunction is a form of equitable relief 
and provides a remedy where damages are inadequate, 
in circumstances where there has been an actual breach 
of undertaking or (in limited circumstances) where such a 
breach is anticipated. An injunction will be binding upon 
any person having notice of the making of the order. 
In the event of a breach of an injunction, the proper 
procedure is to bring contempt proceedings.

(c) Specific performance
Specific performance is another equitable remedy which 
will compel a party to perform its positive obligations 
under a contract (as opposed to its undertakings not to 
perform or do a certain thing, in respect of which injunctive 
relief is the more appropriate equitable remedy). As with 
injunctive relief, specific performance is not appropriate 
where damages would be an adequate remedy.
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